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PROCEEDINGS

THE CLERK: Case No. 03-1431, AT&T Corporation,
petitioner, versus Federal Communications Commission, et
al. Mr. Carpenter for the petitioner, Mr. Bourne for the

respondents.

ORAL ARGUMENT OF DAVID W. CARPENTER, ESQ.

ON BEHALF OF THE PETITIONER

MR. CARPENTER: May i1t please the Court. With
your permission, 1°d like to save four minutes for
rebuttal.

AT&T 1s appealing from an FCC declaratory order that
didn"t give effect to the plain terms of AT&T"s tariff
that allowed the transfer or assignment of telephone
service only iIf certain conditions are met. A service
transfer assignment is simply a change in the customer of
record.

JUDGE GINSBURG: Mr. Carpenter, 1"m sorry, there
are so many terminological ambiguities In this case, I™m
going to have to ask you, 1If I"m going to understand
anything you say, to explain a couple of the terms that
you"ve already used. What is a service in this tariff?

MR. CARPENTER: What is a service?

JUDGE GINSBURG: Yes. It says, 2.1.8 talks
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about WATS, Wide Area Telephone Service, right?

MR. CARPENTER: Right.

JUDGE GINSBURG: May be transferred or assigned,
okay? And then there are, you just used the term
"service,” | believe, in terms of increasing and
decreasing service, Is that correct?

MR. CARPENTER: No, I used, I talked about, I
talk about what a transfer or assignment is. It"s simply
changing the customer of record for a service.

JUDGE GINSBURG: Okay, but the transfer or
assignment of what?

MR. CARPENTER: Of WATS service.

JUDGE GINSBURG: Of service?

MR. CARPENTER: Yes.

JUDGE GINSBURG: What is a WATS service?

MR. CARPENTER: WATS service is an arrangement
that allows in the case of 800 service, that delivers a
call to your location when an 800 number is called.

JUDGE GINSBURG: Well, you just said in the case
of 800 service --

MR. CARPENTER: 800 service.

JUDGE GINSBURG: -- so there are other WATS?

MR. CARPENTER: There"s an outbound WATS
service. It"s simply another discounted long distance

service. This case involves inbound WATS service, which
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we now refer to generally as 800 service.

JUDGE GINSBURG: All right, there i1s a place iIn
the tariff, 1"m looking for it now, in which the -- we"ll
give you some extra time.

MR. CARPENTER: Thank you, Your Honor, I
appreciate it.

JUDGE GINSBURG: In which 1t seemed to me that
services were itemized, were listed, 418 in the appendix.
Okay, It says -- actually, it"s a little earlier. At 418,
this 1s 3.3.1.Q, I guess, of the customer-specific term
plan, CSTP 11, okay? So this is a tariff, right? Tariff
No. 2. And i1f you go down to about the fourth bullet
point on 418, what you see is the customer may add or
delete an AT&T 800 service, correct?

MR. CARPENTER: That"s right, Your Honor.

JUDGE GINSBURG: Okay. Now, if you go back two
pages to 416, what you see is what seems to me a list of
AT&T 800 services, namely, AT&T 800 Service Domestic, AT&T
800 Readyline, AT&T Megacom 800 Service, AT&T Validator,
AT&T 800 Gold Services, AT&T Readyline Canada, and there"s
Mexico and so on.

MR. CARPENTER: Well, the tariffs, well, as 1
think these --

JUDGE GINSBURG: So isn"t that what can be added

and deleted?
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MR. CARPENTER: No, oh, no, no, no, Your Honor.

JUDGE GINSBURG: No. Okay.

MR. CARPENTER: No, no, no, Your Honor. | mean,
service 1s used --

JUDGE GINSBURG: All right, well, then I™m
totally lost.

MR. CARPENTER: No, I mean service is used, |
think, In two terms in the tariff. You know, one sort
of --

JUDGE GINSBURG: All right, well, show me
another place where it"s used differently.

MR. CARPENTER: Well, I just, 111 focus on your
example. The customer may add or delete an AT&T service.

JUDGE GINSBURG: Right.

MR. CARPENTER: And then earlier it talks about
how the service i1s provided to particular locations.

JUDGE GINSBURG: Yes.

MR. CARPENTER: And what you®"re talking about is
adding or deleting a service to a location, which gets
back --

JUDGE GINSBURG: Well, that"s adding or deleting
a location.

MR. CARPENTER: No, no, no, it"s, that"s what it
means to add or delete an AT&T service covered by the

plan. You can discontinue service to a particular
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location anytime you want. You can add service to
additional locations anytime you want.

JUDGE GINSBURG: 1 understand that. But you do
it by adding or deleting the location, right, from the
list of BTMs?

MR. CARPENTER: Yes, and that"s the way you add
or delete the 800 service from the plan. So the service
is the, you know, 1t"s the, you know, the right to receive
a call.

JUDGE GINSBURG: Okay. Can you show someplace
where it"s used iIn that way, because 1 don"t see, what I"m
looking at seems to use the service iIn the other of the
two fashions that you acknowledge there are. So where is
a place that talks about service being added or deleted
and what it means is at a location?

MR. CARPENTER: Well, you actually picked the
example that I was going to use if this question arose
with the add or delete an AT&T service covered under the
plan. A service covered under the plan Is a service to a
location. So --

JUDGE GINSBURG: All right, well, we"ll take
that on faith for now, that there®"s another sense that
somehow this i1s used somewhere --

MR. CARPENTER: Yes, this is obviously something

that wasn"t raised --
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JUDGE GINSBURG: But if you can find a place
where i1t"s textually demonstrable on rebuttal, that would
be helpful.

MR. CARPENTER: 1 will try to do that. But, you
know, the ultimate issue here is what of course the term
means in the context of 2.1.8 of AT&T"s tariff, and the
question is really whether it, this provision applies when
you have a customer with a plan, and 1t"s moving all the
800 service that i1t receives under the plan without
assuming any of the liabilities.

JUDGE GINSBURG: So is it your understanding
that 1T the customer wanted to transfer or assign 1
percent --

MR. CARPENTER: Yes.

JUDGE GINSBURG: -- of the numbers involved,
right, to a different aggregator, that would be, that
would not run afoul of the tariff?

MR. CARPENTER: That would run afoul of the
tariff.

JUDGE GINSBURG: It would?

MR. CARPENTER: But that®"s not, of course not

this case. But yes, and when people move one or two

lines, they use our transfer-of-service forms. Remember,

the whole point of this is --

JUDGE ROBERTS: But you"ve allowed that in the
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past without requiring any transfer of obligations.

MR. CARPENTER: That"s a very much disputed
issue that the FCC didn"t resolve.

JUDGE ROBERTS: Well, let me ask you, then, have

you never before allowed anyone to transfer as much as one

number without assuming any obligations? 1 thought the

record was pretty clear that that has been done.

MR. CARPENTER: There was allegations made that
we did that. We disputed that. The FCC did not reach
that i1ssue.

JUDGE ROBERTS: You have never allowed the
transfer of any number without a concomitant transfer of
an obligation?

MR. CARPENTER: I am not, I can"t sit here and
say never. 1 can tell you that when service is
transferred, customers routinely file these forms, and if
we"d allowed it without these forms being executed and
without the obligations being followed, then we didn"t
adhere to our tariff. Remember, one of the obligations
that has to be assumed is the outstanding indebtedness on
that location. So if a customer in a plan, you know, Ajax
Plumbing, receives service and hasn"t paid its bill,
that"s an outstanding indebtedness that when the service
iIs transferred the new customer has to assume. So of
course when you®"re -- and the whole point of this thing is

9
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to give us recourse against the customer who®s ultimately
receiving the service with respect to all debts and
obligations that arise out of the pre-transfer conduct.

JUDGE TATEL: But in this case --

JUDGE GINSBURG: Customer here being an
aggregator, correct?

JUDGE TATEL: Right, but in this case --

MR. CARPENTER: We, under the tariff, we have
rights against the location.

JUDGE TATEL: But in this case, the transferor
did retain all obligations. Your worry is you might not
be able to collect them, right? But the transferor here
did retain --

MR. CARPENTER: Yes, the transferor retained the
obligations --

JUDGE TATEL: Okay.

MR. CARPENTER: -- but the tariff requires that

the transferee assume the obligations as well with respect

to all obligations existing at the time of the transfer.

JUDGE GINSBURG: Well, you said all obligations.

JUDGE TATEL: Well, that"s only if the whole

plan is transferred.

MR. CARPENTER: Well, that"s the question, Your

Honor .

JUDGE TATEL: Right. Exactly.

10
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MR. CARPENTER: And that®s what I"m trying --

JUDGE TATEL: 1 mean, you"ve assumed, yes,
right.

MR. CARPENTER: Well, but 1 was responding to a
different point about what happens when a single location
iIs transferred.

JUDGE TATEL: 1 see.

MR. CARPENTER: And the point there is there"s
outstanding indebtedness associated with the location, and
we have recourse under the tariff against the location
when unpaid bills are not paid. That"s without, that"s at
JA 423 of the appendix are the tariff provisions that give

us recourse against the individual location. So of course

when a single number is transferred, single location is

transferred, you know, this provision applies, and AT&T

wants to have the recourse against the obligation for the

past due indebtedness. Now, here the principal focus is

obviously on the shortfall charges, but they didn*t assume
any obligations. They didn"t assume the obligation even
for past indebtedness on the locations, because all they
wanted transferred was the traffic on the plans without
the concomitant obligations, and the tariff says you have
to assume both the outstanding indebtedness and the
unexpired part of the volume commitments, and neither of
those things were transferred. So, and the --

11
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JUDGE GINSBURG: Mr. Carpenter, stay with that

for a minute. You said here the focus is on the shortfall

obligations. In a situation where there®s a transfer of a

single number or a small percentage of the numbers, would

there be an issue of the shortfall obligation?

MR. CARPENTER: No, we would not take the

position, then, that any shortfall obligation went with

the transfer of a single number. But remember --

JUDGE ROBERTS: Why not? The tariff says they
have to assume all the obligations.

MR. CARPENTER: That"s what | was about to say.
But they still have to execute our form. The form says
you assume all outstanding indebtedness and all
obligations you have to assume. And i1f they don"t execute
the form, we don"t make the transfer. Now, what

obligations they"re going to end up assuming will vary

depending on what service iIs being transferred. But that

doesn"t mean that --

JUDGE GINSBURG: Well, is your --

JUDGE ROBERTS: That"s not what the tariff says.
It says you"ve got to assume all the obligations.

MR. CARPENTER: Yes, but what 1t means to assume

all the obligations. What obligations apply may vary

depending on what"s transferred. In some cases the only

obligation that may be transferred is going to be the

12
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outstanding indebtedness. It some cases It may be the

shortfall. But the point here is they didn®"t assume any

of the obligations. Our tariff says you have to assume
the obligations for the indebtedness and the unexpired
portion of the volume commitments, and they didn®t assume
anything. All they did i1s say that we want the traffic
transferred. They wanted the traffic without the
obligations.

JUDGE GINSBURG: Is your --

MR. CARPENTER: They didn"t violate -- yes, Your
Honor .

JUDGE GINSBURG: [Is the transfer form part of
the filed tariff?

MR. CARPENTER: No, the transfer form implements
the filed tariff.

JUDGE GINSBURG: Okay, so 1t"s not really
authoritative as to whether i1t"s, what the meaning of the
tariff 1s or whether i1t"s even consistent with the tariff.

MR. CARPENTER: No, but the transfer form
happens here to say exactly what the tariff says, and the
only way you can satisfy the tariff i1s either use our form
or submit in writing something that says exactly what our
form says. So in this case, In this situation --

JUDGE TATEL: Well, the Commission®s response to
that 1s that that simply means, that simply means that, it

13
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proves their point that this tariff doesn®t deal with
that, doesn"t prohibit the transfer of just the numbers.

MR. CARPENTER: How do I respond to their point,
the fact that they changed the form?

JUDGE TATEL: Right. Yes.

MR. CARPENTER: Oh, you know, the question, Your
Honor, is --

JUDGE TATEL: Or even the form doesn"t refer to
it, so the Commission says, look, the form doesn®t say
anything about simply transferring the numbers, so
transferring the numbers is okay.

MR. CARPENTER: Yes, Your Honor, 1, Your Honor,
we"re not focusing here on the transfer of the numbers.
What we"re focusing on is they transferred the traffic
without transferring --

JUDGE TATEL: 1 understand. | didn"t mean to
use the word numbers. They transferred the traffic. It
doesn™t apply to just to transfers of traffic.

MR. CARPENTER: Yes, and the question is, did
they comply with our tariff when they transferred the
traffic without the liabilities?

JUDGE TATEL: Okay, well, let"s go back to that,
then. You rely heavily on the language, this phrase, iIn
associated, associated numbers, right?

MR. CARPENTER: I don®"t think we rely heavily on

14
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that. We do mention that.

JUDGE TATEL: Well, yes, you do mention 1t. And
the Commission says that you didn®"t point to that language
before the Commission in your comments so that It"s
waived.

MR. CARPENTER: 1711 tell you, 1 regard that as
of so little significance iIn terms of our argument --

JUDGE TATEL: Okay.

MR. CARPENTER: -- that I don"t really --

JUDGE TATEL: You don®"t even want to answer 1t?
All right.

MR. CARPENTER: 1"m happy to answer i1t, but it
was before the Commission as part of the tariff.

JUDGE TATEL: So even 1f we think it was -- wait
a minute, what was before the Commission? Well, okay, so
if we --

JUDGE GINSBURG: The phrase was, you mean.

MR. CARPENTER: Yes, the phrase was.

JUDGE TATEL: |If we believe it"s waived, because
you don"t seem to think It"s important, you still think
you can win without us relying on that language?

MR. CARPENTER: Absolutely, Your Honor.

JUDGE TATEL: Why don®"t you make that case?

MR. CARPENTER: The critical term is the term
service, which 1s what the first question was, and the

15
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critical question is whether the transfer of the traffic
iIs the transfer of the service. That"s the only question
here you have to concern yourself with. And of course the
transfer of the traffic i1s the transfer of the service.
The traffic exists because there®s underlying service.
Traffic is calls back and forth to a phone number. And
the service, you can"t transfer the traffic without
transferring the service that gives rise to the traffic.
What they"re asking for is the transfer of the right

to receive over AT&T network, over the AT&T network 800
calls delivered to these destinations when particular 800
numbers were dialed. That"s what the service is. That"s
what people receive when they subscribe to WATS service.
That"s what they pay the tariff rates in exchange for
getting, and that"s what they"re trying to avoid here, the
obligations that are assumed iIn order to receive that
service, the delivery of 800 calls to a location when an
800 number is transferred. So the only question you have
to address is whether the transfer of traffic is transfer
of service. The FCC said it wasn"t. That"s preposterous.

JUDGE TATEL: Well, that"s because they said you
described service as being CPT, ST plan.

MR. CARPENTER: Yes, and that"s not correct.

JUDGE TATEL: What isn"t correct?

MR. CARPENTER: That we --

16
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JUDGE TATEL: That that®"s not what you said?

MR. CARPENTER: What we said, Your Honor, we did

not construe 2.1.8 to apply only to plans. What we said

in the sentence they"re quoting out of context i1s that the
tariff requires the transfer of service only when the

obligations are assumed. We said that in this case, the

relevant service are the CSTP plans. That"s because In

this case what they transferred was the plans, all the

locations, without the liabilities. And we said in that

very sentence, In that very paragraph repeatedly that what
CCl wanted to do violated the tariff because they were
transferring the traffic only and they weren"t
transferring the obligations. There®s no way on earth

that we were conceding away the only issue in this case

with that parenthetical phrase that they“re lifting out of

context. In fact, the FCC order says in the very

paragraph, quote, AT&T"s position throughout this

proceeding is, quote, 2.1.8 of the tariff did not

authorize the transfer of traffic without a plan unless

the transferee assumed the original customer®s liability.

So the order says what our position was below. We did not
concede away the only issue iIn the case, and the argument
that they"re making Is based on a parenthetical that
they~"re lifting out of context and then misstating.

JUDGE GINSBURG: Mr. Carpenter --

17
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MR. CARPENTER: 1 don®"t know how much time
you®re going to give me for rebuttal, but I --

JUDGE GINSBURG: Well, 1 want to ask you
something yet. At 493 and other pages in the JA, there"s
a transfer of service agreement and notification form.
Now, the use of the word service iIn that heading, transfer
of service, is clearly not the transfer of one, It"s not a
change from 800 domestic to 800 Mexico, i1t exemplifies
what you said, a different meaning. But look at the
paragraph that begins services are not to be interrupted
or relocated at the time --

MR. CARPENTER: Yes.

JUDGE GINSBURG: -- transfer or assignment is
made. I1f a change of service is a change of location, how
can it say that services are not to be relocated?

MR. CARPENTER: A change of service iIs not a
change of location.

JUDGE GINSBURG: Well, 1 thought you were
telling me earlier --

MR. CARPENTER: A transfer of service is not a
transfer of location.

JUDGE GINSBURG: Okay.

MR. CARPENTER: A transfer of service iIs just
the change in the customer of record that"s entitled to
have calls delivered to a location. That"s all a

18
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transfer, it"s, you know, It says transfer or assignment.

JUDGE GINSBURG: Ah, okay, okay.

MR. CARPENTER: Okay?

JUDGE GINSBURG: All right. Okay. All right,

that makes sense. All right, did you have another point

you wanted to make?

MR. CARPENTER: Well, 1 had lots of points, but

I don"t know how much time you"re going to give me.
JUDGE GINSBURG: Well, it depends upon the

quality of the next point.

MR. CARPENTER: Well, you know, I think, I just,

I think 1 probably covered the basic points iIn the
response to the questions.

JUDGE GINSBURG: That"s fine.

MR. CARPENTER: If you"ll give me time on
rebuttal, that will, 1 think, be sufficient.

JUDGE GINSBURG: Yes, we will. Yes, we will.

Thank you, Mr. Carpenter.

ORAL ARGUMENT OF LAURENCE N. BOURNE, ESQ.

ON BEHALF OF THE RESPONDENTS

MR. BOURNE: May i1t please the Court. My name

is Nick Bourne, and I"m here representing the Federal

Communications Commission.

19
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JUDGE TATEL: Would you begin by responding to
Mr. Carpenter®s last point about the Commission reading,
that this was not in fact a concession about what this
transfer was, that their position has always been the
same?

MR. BOURNE: Well, Judge Tatel, the Commission
looked first at the language of Section 2.1.8 and found
the language to be ambiguous, and concluded that as the
district court had in asking for a primary jurisdiction
referral to the FCC, and the Commission found that the
language would best be construed as applying, the term
"WATS"™ including associated telephone numbers only when
the transferee steps entirely into the shoes of the
transferor, which only occurs when the transferee obtains
the contractual benefits of the transferor®s plan. And
that does not occur under the transactions that CCl and
PSE were engaging in. The traffic would go to PSE, but
CCIl"s obligations under its plan would not transfer.
Neither would the benefits that AT&T owed to CCIl under
CCl*s plan.

JUDGE ROBERTS: What benefits are those?

MR. BOURNE: Well, the plan has a whole set of
reciprocal obligations. There are volume commitments.
There --

JUDGE ROBERTS: I"m looking for a benefit.
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MR. BOURNE: Well --

JUDGE ROBERTS: It seems to me that the benefit
is that you provide the service, and the rest of it is
burden, obligations, volume requirements, and so on. And
so your argument, it seems to me, collapses if all the
benefits are being transferred but the burdens are not.

MR. BOURNE: Well, the obligation of AT&T is to
provide the service to --

JUDGE ROBERTS: Right.

MR. BOURNE: -- to the customer at the specified
prices, the specified package of services that are
contained within the plan. And PSE did not receive the
rights that CCl had under the CSTP Il plan, when the
traffic, or would not have when the traffic was
transferred. And the Commission viewed the transfer
provision to apply when the transferee steps entirely into
the shoes of the transferor, which couldn®t happen when
AT&T doesn®t owe the obligations of the CSTP 11 plan to
PSE.

Now, granted, it, iIn cases where the transferee has a
plan that perhaps is considered better than the
transferor --

JUDGE GINSBURG: Such as 5.1.6.

MR. BOURNE: -- such as 5.1.6, the transferee
would not want to assume the obligations associated with

21
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the transferor. But in other circumstances you can see,
can imagine the transferor, the transferee viewing,
getting the entire plan as a benefit, so.

JUDGE ROBERTS: What possible purpose could this
provision serve If it"s read the way you read it?

MR. BOURNE: Well, 1t would apply, for instance,
in cases like the initial transfer of plans from the Inga
Companies to CCI, which were transfers and which CCI
assumed the liabilities and stepped into the shoes of the
Inga Companies.

JUDGE ROBERTS: And why did they do that?
Because they didn"t have a better plan, is that? 1™m
trying to see, | mean, presumably AT&T wanted this in
there for a reason, and I"m having trouble visualizing if
you"re allowed to transfer all the traffic and leave the
obligations behind, what reason -- If that®"s what they
meant, what reason, what purpose does that serve?

MR. BOURNE: Well, i1t applies in the case where
the transferee completely steps into the shoes of the
transferor, and in that circumstance i1t"s fair to, AT&T
wanted to make sure that the transferee assumed the
obligations of the transferor.

JUDGE GINSBURG: Well, but the inference the
Commission drew, as I recall i1t, though, is to say, well,
since that"s what this means, there®s nothing in the

22
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tariff that deals with the transfer solely of the traffic,
right?

MR. BOURNE: Well, the Commission found that the
transfer of traffic was authorized as a reduction in
service iIn traffic by CCI, and an increase --

JUDGE GINSBURG: Why 1s a reduction, why is a
transfer the same as a decrease, | think iIs the term in
the tariff?

MR. BOURNE: What the Commission found was that
the parties had the right to receive that, to have that
transaction processed, but --

JUDGE TATEL: Under their existing tariffs.

MR. BOURNE: Under their existing tariffs. For
instance --

JUDGE TATEL: 1Is that the point?

MR. BOURNE: -- any reseller, for instance, when
that reseller loses a customer, reduces traffic. Any
reseller, when that reseller adds a customer adds traffic.

JUDGE GINSBURG: Right.

MR. BOURNE: And AT&T does not --

JUDGE GINSBURG: 1It"s not assigning anything,
right?

MR. BOURNE: No, but --

JUDGE GINSBURG: [It"s just adding and deleting
BTMs.
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MR. BOURNE: That"s correct. But the parties
can act in tandem. They can ask for --

JUDGE ROBERTS: But the difference is that CCI
gets a benefit from the transfer. |1 mean, they"re getting
paid something for that, right? It"s not the same. When
you transfer the numbers, transfer the service to the
transferee, that"s not the same as just reducing your own
volume, because if you just reduce i1t, you don"t have that
income coming in and you don"t have the volume coming in.

JUDGE GINSBURG: And you still have the
obligation.

JUDGE ROBERTS: And you still have the
obligation. There®s a huge difference between a transfer
and a simultaneous reduction and iIncrease.

MR. BOURNE: [I"m sorry, 1 --

JUDGE ROBERTS: Your argument, what the
Commission said is there"s no problem with Party A
transferring it to Party B, because Party A can reduce --

MR. BOURNE: Right.

JUDGE ROBERTS: -- and Party B can iIncrease.

MR. BOURNE: Right.

JUDGE ROBERTS: Well, but there"s a bilateral
transaction when they do a transfer, part of which i1s the
payment by Party B to Party A, so it"s not at all the same
thing.
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MR. BOURNE: Well, what the Commission was
talking about was what the parties had the right to
achieve under the tariff. In fact, under the proposed
transaction, there was a contract between CCl and PSE, and
under the proposed transaction, CCI would move its traffic
to PSE. PSE would pay for the traffic under the
discounted terms of its own tariff to AT&T. PSE would
then resell the traffic back to CCl, and CCI in turn would
then re-resell the traffic to 1ts own end user customers.
Both resellers would benefit under the proposed
transaction by sharing some of the difference between
CCI"s discount and PSE"s.

JUDGE GINSBURG: Well, let me ask you this. If
CCl had an obligation of a million minutes --

MR. BOURNE: Right.

JUDGE GINSBURG: -- and it transfers a half a
million of the traffic to PSE --

MR. BOURNE: Right.

JUDGE GINSBURG: -- and i1t expects to benefit
from the arbitrage that you just described, if it did
nothing else, it would fall short 500,000 minutes on its
volume commitment.

MR. BOURNE: Well --

JUDGE GINSBURG: So how does i1t benefit from
this 1f 1t still has to go out and meet its million minute
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quota?

MR. BOURNE: Well, under the transaction, PSE
would pay CCl part of the difference. 1t also obligated
itself to move the traffic back to CCI.

JUDGE GINSBURG: Well, can they both count the
minutes towards their volume obligations?

MR. BOURNE: No, not at the same time. While
iIt"s in the PSE plan, 1t counts only towards the PSE
volume obligations.

JUDGE GINSBURG: Okay, okay.

MR. BOURNE: But the money that PSE paid to CCI
as part of the transactions would help possibly defray
shortfall charges. They still had the ability to get new
traffic on their own plan, and PSE promised to assist iIn
moving traffic back, iIf necessary. It"s also --

JUDGE GINSBURG: I guess it"s possible that the
discount, the incremental discount available under 5.1.6
IS so much greater, so great that i1t would more than cover
the shortfall charges under CSTP 11I.

MR. BOURNE: Well --

JUDGE GINSBURG: 1It"s conceivable.

MR. BOURNE: 1t"s conceivable.

JUDGE GINSBURG: 1Is that what was going on here?
I*m looking for the scam here. They did this transaction
to benefit at AT&T"s expense, and it may have been lawful
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and 1t may not have, but 1°d like to know what it was.

MR. BOURNE: Well, CCI still had the obligation
to pay its shortfall charges, and there®"s, there are other
aspects to this that the Commission didn*"t rule on. 1
mean, for instance --

JUDGE GINSBURG: Whether they were
grandfathered?

MR. BOURNE: Right. So i1t could well be that
there were little or no shortfall charges. The Commission
didn"t rule on that point, but if there were little or
no --

JUDGE GINSBURG: If that was the understanding
with which they went into this, then the nature of the
scheme was to move the obligation to a customer who, away
from a customer who would be able to shed its obligations
under the grandfather provision, right? Or pardon me, if
the Commission agreed that it was grandfathered under the
old tariff. That"s the scheme, to move it from somebody
who"s got the benefit of grandfathering and can get out of
its obligation that way to somebody who®s got the benefit
of a larger discount.

MR. BOURNE: That"s correct.

JUDGE GINSBURG: Okay.

MR. BOURNE: There®s another possibility is that
if the transaction were to occur mid-year, for instance,
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and a carrier had already met its minimum usage
obligations, then there wouldn®t be any issue of -- now,
don"t know the answer to that, but there --

JUDGE GINSBURG: Okay, okay.

JUDGE TATEL: Wasn®"t, isn"t another perspective

here that AT&T was worried that CCl was a sham or a shel
and wouldn®t be able to afford, wouldn®t be able to pay
its shortfall obligations?

MR. BOURNE: Well, they allege that --

JUDGE TATEL: Right.

MR. BOURNE: -- but CCl was continuing to get

money back from PSE under the transaction. And there®s

no --

JUDGE TATEL: But that --

MR. BOURNE: -- PS --

JUDGE TATEL: But whether it"s right or not,
that"s at least what they allege was motivating. In fact,

they required, their original reaction to the Inga CCI
transfer was to require a pretty big deposit, right,
because they were worried about CCI"s ability to fulftill
its obligations.

MR. BOURNE: Well, and the Court, the Court
indicated that they weren"t entitled to do --

JUDGE TATEL: No, 1 understand that, but I™m

continuing Judge Ginsburg®s effort to try to figure out
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what®"s going on here, at least that"s what AT&T"s
perspective seems to be. Its concern was --

MR. BOURNE: They argued --

JUDGE TATEL: -- this traffic was being
transferred in a way that i1t would, that the CCl would be
unable to pay i1ts obligations, because i1t wouldn®t have
the traffic and therefore wouldn®t have the revenue.

MR. BOURNE: Well, that"s what they alleged.

JUDGE TATEL: Right.

MR. BOURNE: But the Commission found that even
iT that were correct and even if that were, would violate
the fraudulent use provision of the tariff, they employed
a remedy of failing to transfer the traffic that was not
contained iIn the tariff, which provided only for, as
relevant here, temporary suspension of service, which is
an entirely different remedy. And the Commission®s rules
require tariff provisions to be clear and explicit, and
this Court has declined to enforce tariff provisions
against customers in the past when they failed that rule.
And the Commission found that that was the case here.

JUDGE GINSBURG: Let me ask you to go back just
once more to the, where you began. What is the ambiguity
that the Commission found in 2.1.87?

MR. BOURNE: The ambiguity is whether WATS,
including any associated telephone numbers, refers to
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traffic or the plan as a whole. And one other point about
this: This plan, this section iIs designed to ensure that
shortfall liability is not avoided, which suggests that it
applies to services for which shortfall liability i1s a
possibility, and the shortfall liability as relevant here
applied to shortfall under the entire plan, aggregate
purchases. It didn"t apply, there was no such thing as
shortfall liability with respect to particular locations
under the plan as relevant here.

JUDGE GINSBURG: Well, you know, I wonder about
that, because if I can find where 1 was before, maybe it"s
423. 1t says at 423, this is 3.3.1.M, revenue volume
pricing plan, it says in the last bullet point, any
penalty for shortfall will be apportioned according to
usage among all the individual locations designated by the
customer for inclusion under this plan. What do you make
of that?

MR. BOURNE: Well, but any penalty for shortfall
in terms of the aggregate commitments will then be
apportioned among the customers in that way, but it
doesn™"t --

JUDGE GINSBURG: No, i1t says actually among the
locations designated by the customer.

MR. BOURNE: Among the locations. But it --

JUDGE GINSBURG: So the locations are end users,
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right?

MR. BOURNE: Right.

JUDGE GINSBURG: Okay.

MR. BOURNE: But the end user, each individual
end user doesn"t have a particular level of commitment.

JUDGE GINSBURG: And what does this mean? |1
would be surprised if they did, but what does it mean?

MR. BOURNE: Well, one of the ways, my
understanding, and maybe Mr. Carpenter can address this,
but the way this tariff worked, AT&T would act as billing
agent for the aggregator and would obtain payments
directly from the end users and then pass on to the
aggregator the difference between its, what it was --

JUDGE GINSBURG: They would true up with the
aggregator at the end, okay.

MR. BOURNE: Right. And I think maybe that this
refers to that process.

JUDGE GINSBURG: I mean, it"s very hard to
understand if that"s what it is, but maybe so. We"ll ask
Mr. Carpenter.

JUDGE ROBERTS: Could I, just for my, just so I
understand, you think the critical difference i1s you read
WATS, what®"s being transferred or assigned, as the whole
plan?

MR. BOURNE: That"s correct.
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JUDGE ROBERTS: Your friend on the other side
reads It just as the service. So your reading is that the
whole plan may be transferred provided that the whole plan
i1s transferred, right? 1 mean, 1t"s kind of a nonsensical
reading, isn"t iIt?

MR. BOURNE: Well, provided that the --

JUDGE ROBERTS: Obligations which are part of
the plan are also transferred.

MR. BOURNE: Right.

JUDGE ROBERTS: But i1s that --

MR. BOURNE: And the transferor remains on the
hook as well for liabilities, but the transferee gets the
benefits and assumes all of the liabilities.

JUDGE ROBERTS: All the liabilities. And but
you say that®"s not what happens. You can transfer just
the benefits without the liabilities.

MR. BOURNE: Well, you can transfer --

JUDGE ROBERTS: The whole purpose of this is
obviously to make sure that the liabilities, the
obligations are transferred iIn some situation. You have a
debate about which situation, and what you say iIs, the way
you read i1t, you can transfer the benefits without the
obligations, which doesn"t make any sense i1f the whole
purpose is to make sure the obligations go with the
benefits.
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MR. BOURNE: Well --

JUDGE TATEL: 1 thought the Commission®s view of
this was that this wasn"t the transfer, that this was
simply a comparative request for increasing and decreasing
service.

MR. BOURNE: That"s the way the Commission
viewed that 2.1.8 didn"t apply to this --

JUDGE TATEL: Right.

MR. BOURNE: -- transaction and that in fact it
was authorized as parallel requests, or coordinated but
parallel requests to reduce traffic under one plan and add
traffic on --

JUDGE ROBERTS: But the reason that you think
that 2.1.8 doesn™t apply here i1s because i1t only applies
to the transfer of the whole plan.

MR. BOURNE: That"s correct.

JUDGE ROBERTS: And what 1"m saying is if you
think 1t only applies to the transfer of the whole plan,
it"s nonsensical, because the whole purpose is to make
sure that part of the plan is transferred, and if you're
saying this only applies when the whole plan is
transferred, it doesn®"t make any sense.

MR. BOURNE: Well, the --

JUDGE ROBERTS: You"re allowing a transfer of
part of the plan without the obligations. The service.
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MR. BOURNE: They"re reducing traffic under one
plan and iIncreasing traffic under the other, but --

JUDGE GINSBURG: Well, no, that was an analogy.
It"s as though they were doing that, the Commission said,
isn"t that right?

MR. BOURNE: Well, the Commission said in effect
that"s what they were doing.

JUDGE GINSBURG: It says, yes, CCI and PSI
effectively made two requests, but of course they didn"t.
This Is to say 1t"s as though they made two requests,
right? One by CCI to AT&T that decreases traffic, and
another by PSE to AT&T that increases traffic. It"s just
saying that it"s as though they had done that. At the end
of the day, that"s what it will look like.

MR. BOURNE: Those transactions, the Commission
believed, would have been permissible under the standard
provisions in the tariff for signing up new customers and
reducing customers as well --

JUDGE GINSBURG: Right, right.

MR. BOURNE: -- and AT&T in its brief makes a
number of arguments about how they believe that would be
impractical and wouldn"t get the same result, arguments
that were not presented to the Commission first, but --

JUDGE ROBERTS: But your analogy, 1 must be
missing something, but you"re saying it"s the same thing.
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IT I lose $10 and the Chief Judge finds $10, you"re
saying, well, that"s just as if | gave him $10. But it"s
not. In the former case, he thinks I"m a lucky guy, and
in this latter case he thinks 1"m a nice guy. But It"s
not at all the same thing. Just because they can reduce
and the other party can increase Is not the same as them
transferring. There®s a bilateral aspect to the latter
situation that"s not present in the former.

MR. BOURNE: Well, the Commission read the
language and found that it was ambiguous and felt that it
applied when --

JUDGE TATEL: Let me ask you about that, go back
to my very first question, because as | read the
Commission®™s order, it was relying heavily on this so-
called concession by AT&T that WATS under the tariff meant
the CSTP 11 plan. And Mr. Carpenter said that"s not the
case. They didn"t make that concession at all.

MR. BOURNE: Well, the Commission --

JUDGE TATEL: And that was a pretty --

MR. BOURNE: -- relied on that to bolster its
analysis of the text. It iIs true, AT&T said that WATS in
this instance means the CSTP 11 plans. AT&T also went on
to say that 2.1.8 prohibited the proposed transaction. So
you can either view those two things together as the
Commission misconstrued the statement by AT&T that WATS
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equals the plan, or you can view it, as | think the
Commission did, that AT&T made this statement and its
argument is inconsistent with 1t, and it shows that iIt"s
weak .

JUDGE GINSBURG: Where®s the source of that
statement?

MR. BOURNE: It"s --

JUDGE GINSBURG: (Indiscernible) go back to it.

MR. BOURNE: -- AT&T"s further --

JUDGE TATEL: It"s their comment.

JUDGE GINSBURG: Because my recollection is th
said here, that here that WATS means CSTP. In other
words, that"s what their customer®s plan is in this case

MR. BOURNE: 1It"s at page 249 of the Joint
AppendiXx.

JUDGE GINSBURG: Yes. 2.1.8.B states that a
customer may transfer its WATS service, paren, In this
case, the relevant WATS services are the CSTP 11 plans,
because that"s what the customer in this case takes.

MR. BOURNE: Right.

JUDGE GINSBURG: And the other was RVPP or
whatever 1t"s called.

MR. BOURNE: Right.

JUDGE GINSBURG: So i1s that the same thing as

saying that in the tariff WATS means the CSTP plan when

ey
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all 1t"s saying is in the tariff WATS, which, by the way,
this customer takes in the form of CSTP, etc., etc.?

MR. BOURNE: It refers to the, that the service,
it refers to the service that the customer is taking, and
in this instance the service that the customer is taking
IS this package of obligations and rights, which was the
CSTP 11 plan. And the Commission said that it applies
only when the entire package is transferred. The rights
that the transferee has under the plan are transferred,
and when that happens the obligations go as well.

JUDGE GINSBURG: Further questions? Thank you,
Mr. Bourne.

MR. BOURNE: Thank you.

JUDGE GINSBURG: Mr. Carpenter?

REBUTTAL ARGUMENT OF DAVID W. CARPENTER, ESQ.

ON BEHALF OF THE PETITIONER

MR. CARPENTER: 2.1.8 on its face places a
condition on the transfer of WATS service. It can occur
only when the obligations are --

(Brief interruption in recording due to tape
change.)

MR. CARPENTER: -- Court of Appeals proceedings
and the FCC proceedings. Quite apart from the fact that
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as | pointed out before, the FCC acknowledged in its order
what our position was, that you can"t transfer this
service without transferring the obligations, they say
that i1n the very fTirst sentence iIn paragraph 9. What
they“"re relying on on JA 249 is, 1 think has been
virtually conceded. You know, it isn"t construing the
tariff in a different way than we are arguing that it be
construed in this Court. 1t"s not like the Verizon case
that they cited in that letter, where we construed it one
way and, or where the petitioner construed the language
one way below and then in an inconsistent way here. We

considered it the same way here that we"re construing it

now, and all we"re pointing out that the relevant services

in this case are the CSTP plans.

I just want to also underscore that the only
explanation for the failure to comply with the explicit
conditions in this tariff is that they were trying to
evade or at least diminish our ability to collect these
shortfall charges. PSE, there"s no problem at all with
resellers moving traffic from higher-priced plans to
lower-priced plans. Long distance prices have been going
down consistently since World War 11, and resellers were
always moving from high-priced to lower-priced plans,
aggregating more and more traffic on lower-priced plans.
But to do that, the volume commitments that were the quid
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pro quo for the discounts they received had to move, too.
The only explanation for this, and none was ever offered
other than this below, was that they wanted to diminish
our ability to evade, to collect the shortfall charges.

And the provisions of the tariff that you were
discussing with Mr. Bourne and also the provisions that
appear on JA 418 are provisions that give us recourse
against the location in the event that the tariff charges
aren"t paid. And the one thing that we unequivocally
lost, 1 think the arguments that CCl was somehow better
off under this deal are just nonsense, because they had to
pay twice for the service, once to PSE, again to AT&T.

But all that aside, we gave up, we lost our bill, our
recourse against the end user locations as a result of
this transfer, and that"s something that our tariff
explicitly protected against. The only reason for this
tariff was to condition service transfers on the
assumption of the very liabilities that weren™t
transferred here.

So unless you have further questions, which
apparently you do --

JUDGE GINSBURG: No, but 1 do think that we"re
starting to grasp why it took the Commission seven years
to resolve this problem. Thank you, Mr. Carpenter.

MR. CARPENTER: Thank you.
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case

JUDGE GINSBURG:
is submitted.

(Recess.)

Mr .

Bourne, thank you.

The
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